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COMPULSORY COMPETITIVE TENDERING OF HOUSING MANAGEMENT 

Sir George Young, Minister for Housing, Inner Cities and 
Construction, today announced the publication of consultation 
drafts of the statutory instruments which will extend compulsory, 
competitive tendering to council housing management and guidance 
to authorities on the avoidance of anti-competitive behaviour. 
I enclose copies of the draft instruments and guidance. The 
consultation period closes on 4 March 1994 . 

The draft instruments, which give effect to the decisions 
announced by the Minister on 26 November, cover the defined 
activity for housing management, properties affected, the 
timetable for implementation by individual authorities, the 
competition requirement and the de minimis threshold. The 
Department will be consulting separately on an instrument setting 
the rate of return for all services subject to compulsory 
competitive tendering, including housing management. 



The Department indicated in the guidance for large scale 
voluntary transfers issued last month that where an authority 
wished to pursue the transfer option it would not be required to 
prepare for the * compulsory competitive tendering of housing 
management at the same time. Where appropriate, authorities would 
be granted exemptions from competitively tendering the housing 
management service . 



As regards other forms of transfer of stock (or management) , such 
as leasehold enfranchisement. Tenants' Choice or delegation to 
tenant management organisations, Ministers have concluded that 
in general no exemptions should be required since authorities 
should be able to prepare for compulsory competitive tendering 
and transfers in parallel. However, where an authority can 
demonstrate that the timing of tenants' exercising their rights 
leads to exceptional difficulties for the authority's 
preparations for housing management CCT, the Department would be 
prepared to consider whether an exemption was appropriate. 



Comments on the draft statutory instruments and guidance should 
be sent to James Gorrinqe, Housing Management Branch, Room 
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N13/16, Department of the Environment, 2 Marsham Street, London 
SW1P 3EB. Enquiries should also be addressed to Mr Gorringe (Tel: 
071 276 3451; fax 071 276 3270. 



I enclose an additional copy of this letter and enclosures for 
your chief housing officer. 




CHRISTOPHER BOWDEN 

Housing Management and Estate Action Division 
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LOCAL GOVERNMENT, ENGLAND AND WALES 
LOCAL GOVERNMENT, SCOTLAND 



The Locai government Act 1938 (Competition) 

... ..eu Activities l : Housing Management) Order 1994 



Made 

Coming into force 



1994 

1994 



The Secretary of state, in exercise of the powers conferred on 

mm by sections 2(3), 15(71 and (8) of the Local Government Act 

1988 ’ a " d ° f a11 other P° wers enabling him in that behalf, after 
consultation with such representatives of local government as 

appear to hxm to be appropriate, hereby makes the following 
Order, a draft of which has been laid before, and has been 
approved by resolution of, each House of Parliament: 



Citation and comiencement 

TfUS 0rder "'ey be cited as the Local Government Act 1983 
■ Defined Activities) (Housing Management) Order 1994 and sha' l 

come into force [on the day after the day on which it Is 

approved oy resolution of each House of Parliament]. 



Defined activities 

Section 2(2) of the Local Government Act 1988 ("the 
1 is amended the addition at the end of the following: 
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ic.eduie I to me Act: i s amended by me addition a 
the f o 1 lowing : 



^ o 



"Housing Management 



X. - 

a ie f 
^ ^ r. i _ 



The prevision 
red authority fails 
ts' of work involved 



of housing management servio 
within section 2 f 2 u - i above 
. m the follow ina tasks - 



and 



dealing with applicants for tenancies of properties , 
including applicants for transfers funder section 91 
of the 193 5 Act) and assignments by way of exchange 
' under section 9 2 of that Act) , after the property has 
been allocated to the applicant but before the tenancy 
agreement has been entered into; 



:bi assisting in the preparation and signature of ter.ancv 
agreements for any property; 

; cl informing tenants of the terms of such tenancy 
agreements and taking steps to enforce such 
agreements ; 



d i notifying tenants of rent and service charges oavable; 

(e) collecting rents and service charges ; excluding 
service charge loan payments), keeping suitable 
records of such payments, collecting arrears of rent 
or service charge, negotiating agreements for the 
payment of arrears of rent or service charge, and 
monitoring compliance with such agreements; 

ff) terminating tenancies and arranging for the vacating 
of properties; 

fg) inspecting vacant properties and arranging for the 
carrying out of any necessary works prior to the next 
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r.a ; 



h) taking 



^-eos to prevent: vandalism and 

occuoat ion of vacant: crocerties; 



on _ aw: u 



3 ceos co remove unlawful occupants; 



>rinq me condition of common carts of crocerc 
ap 'd arranging tor the maintenance, repair, clean 

and w.sarance of sucn cares .'including disinfescaci 
to be carried out; 



:es 

mo 



< ) 



receiving reauests from tenants for repairs to 
property : including common parts), and arranaina 

• 4 

suitable repairs to be carried out? 



anv 

for 



■ ) 



monitoring and reporting to the landlord on the 
performance of any contractor carrying out work 
tailing within sub-paragraph (q) , (j), fk) or o 1 ; 



fm) carrying out surveys and inspections of properties for 
the purposes of ascertaining the physical condition or 
state of repair of the properties? 



n '• dealing with tenant's repair claims? 



1 , 0 ) dealing with applications for payments under section 
100 of the 1985 Act? 



(p) operating reception and security services provided at 
the entrance to a building containing two or more 
dwellings ? 

Cq) responding to disturbances on or in any property and 
disputes between residents, including dealings with 
appropriate alternative dispute resolution agencies. 



(2) In this paragraph 
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"- r -- -* 35 Ac -" -Tie an s Che Housina Act 1935 (a); 

3. u wi .o r i t / 11 means a defined authctitv; 

"housinq accommodation" has the same meanina as 
Part r: of the 1985 Act, except that it ices 

1 nc _ ode "nosteis" as defined in section 622 cf t 



* • Nmf W 

hat 



property" means - 



i: housing accommodation, and 

iii buildinas or land provided under section 
i. 2 i 1 i c i of the 1935 Act? 

"service charcre" has the same meaning as in section 

62IA of the 1985 Act(b); 

"tenant's repair claim'* has the same meanina as in the 

Secure Tenancies f Right to Repair) Scheme Regulations 
• r 1994 ] (c) r 

subject to paragraph (3), "tenancy” and "tenant” have 

the same meanings as in section 621 of the 1985 Act. 

(3) In paragraph (l)(a), (f), (g) , (i), (n) and (o) 

"tenancy 11 and "tenant" do not include a person who has a 
lease of a property in respect of which the right to buy 
under Part v of the 1985 Act has been exercised.” 



Conditions 

3. For the purposes of section 2(2) (-) of the Act, section 
2 ( 6 ) is amended by the substitution for the words from "it is 
incidental” of the words "that employee spends less than 25% of 
his working hours engaged in that work”. 



( a) 1985 c. 68 . 

(b) Section 621A was inserted by paragraph 39 of Schedule 5 to 
the Housing and Planning Act 1986 (c.63). 

(C) S.I. [ 1994/ ]. 
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wotks contracts 



4 * iec:ions 4 5 of che Acc shall have effect in rescecc 

or wor.<s contracts for work falling within section 2; 2 : • of the 

aS * * date is ~ Aoril 13 89, wherever occur rina 

— — — ns. there were substituted 1st April 1996 , 



Secretary of 'state 
for the Environment 




explanatory note 



(This note is not part of the Order) 



-nder Part I of the Local Government Act 1983, work railing 
within certain defined activities may only be carried out bv 
defined authorities if it has previously been put out to tender 
m accordance with the provisions of the Act. 

Article 2 of the Order, which extends to England, Wales and 
Scotland, amends the Act to add housing management to the 
existing defined activities. 



Articles 3 and 4 make amendments to other provisions of the Act 
for the purposes of the new defined activity. 
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1994 No. 

LOCAL GOVERNMENT, ENGLAND AND WALES 

the Local Government Act 1988 (Competition) 

'■ ous ing Management) (England) Regulations 1994 

Made .... 

• * • • 

Laid before Parliament 
Comma into force 



1994 

1294 

199 4 



Semetarv of state, in exercise of the powers conferred on 

9 3S^ a nl°l S ? 31 and 15(61 ° f the Local Gov ernment Act 
1988(a), and of all other powers enabling him in that behalf, 

hereby makes the following Regulations: 



Citation, commencement , extent and interpretation 

l.-(l) These Regulations may be cited as the The Local 
Government Act 1988 (Competition) (Housing Management) (England) 
Regulations 1994 and shall come into force on [ 1994 ]. 



( 2 ) These Regulations apply in relation to defined authorities 
in England only. 



( 3 ) In these Regulations - 

’’the Act” means the Local Government Act 1988; 

"the exempt proportion”, in relation to any defined 
authority in any financial year, shall be determined in 
accordance with the Table in paragraph (5); 

"the permitted period” for any defined authority means a 
period of five years from the date on which the work was 
awarded? 

"the specified proportion", where the exempt proportion in 
accordance with the Table in paragraph (5) is 100%, is 0%; 
in any other case the specified proportion means the 



(a) 1988 c . 9 . 
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proportion of the specified work calculated in accordance 
with the following formula - 

T ~ ( A - 3 ) , where 

-he estimated total annual cost (including overheads! 

to a defined authority of carrying out the specified 
work , 

A = the exempt proportion, 

^ or t ^ le Permitted period, an amount equal to the 
proportion of T which is being carried out by a 

defined authority following voluntary competitive 
tendering; 

"specified work'* means functional work of any description 
falling within the defined activity mentioned in section 
2 ( 2 ) (-) of the Act (housing management); 

voluntary competitive tendering" means the awarding of 
work, before [1st September 1994], following a competitive 
process in the course of which at least three persons who 

are not defined authorities were invited to tender for the 
work . 

' 4 ) f ° r the P ur P° ses of the table in paragraph (5) defined 
authorities are divided into bands in accordance with the 
Schedule . 

(5) The exempt proportion of specified work for any defined 
authority in any financial year is the percentage shown in the 

Table below against the appropriate Band in relation to the 
financial year in question: 
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1 

1 

i 

1 


Financial 

year 

beginning 1st 
April 1996 


Financial 

year 

beginning 1 st 
April 1997 


_ . l 

Financial 

year 

beginning 1st j 
April 1998 | 

and all j 

subsequent j 

financial j 

years | 


! Band I 

authorities 

— — — — 


5% 


5% 


£T t 

I 

I 


Band II 
authorities 


100% 


5% 


D % 


Band III 
authorities 


40% 


5% - 


5% 


Band IV 
authorities 


100% 


40%- 


5% 


Band V 
authorities 


60% 


30% 


5% 



Application of section 6 

2. Section 6 of the Act shall apply to the specified 
proportion of any specified work if it is proposed to be carried 
out on or after 1st April 1996. 



1994 



Secretary of State 
for the Environment 
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SCHEDULE 



Regulation L( 4 



BANDS INTO WHICH DEFINED AUTHORITIES FALL 

Band I authorities” means any defined authority which 1 
not a Band II, III, IV or V authority. 



2 



the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
- the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 
the 



"Band 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 

Council 



II authorities" means the following authorities: 



of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
-of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 
of the 



District of Adur 

District of Allerdale 

District of Alnwick 

District of Arun 

District of Aylesbury Vale 

Borough of Barrow in Furness 

Borough of Basingstoke and Deane 

District of Bassetlaw 

City of Bath 

Borough of Berwick upon Tweed 
Borough of Beverley 
London Borough of Bexley 
District of Blaby 
Borough of Blyth Valley 
District of Bolsover 
Borough of Boothferry 
Borough of Bournemouth 
Borough of Bracknell Forest 
District of Braintree 
Borough of Bury 
City of Cambridge 
District of Cannock Chase 
District of Caradon 
District of Carrick 
Borough of Castle Morpeth 
District of Castle Point 
Borough of Charnwood 
Borough of Chelmsford 
District of Cherwell 
District of Chester le Street 
Borough of Chorley 
Borough of Colchester 
District of Corby 
District of Craven 
Borough of Crewe and Nantwich 
Borough of Dacorum 
District of Derbyshire Dales 
District of Derwentside 
City of Durham 

District of East Cambridgeshire 
District of East Devon 
District of East Dorset 
District of East Hertfordshire 
District of East Staffordshire 
Borough of Elmbridge 
District of Epping Forest 
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Counci 1 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 
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of 


the 


the 


Council 


of 


the 


the 
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of 


the 


the 
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of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Common Council 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


• the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


.the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 



Borough of Fylde 

Borough of Gillingham 

Borough of Glanford 

Borough of Gravesham 

Borough of Great Grimsby 

Borough of Great Yarmouth 

Borough of .Guildford 

Borough of Halton 

District of Hambleton 

London Borough of Harrow 

District of Hart 

Borough of Hartlepool 

Borough of Havant 

Borough of Hertsraere 

Borough of High Peak 

Borough of Hinckley and Bosworth 

Borough of Holderness 

District of Horsham 

District of Huntingdonshire 

Borough of Kettering 

Borough of King's Lynn and West Norfolk 

London Royal of Kingston upon Thames 

District of Leominster 

City of Lincoln 

of the City of London 

District of Maldon 

Borough of Medina 

District of Mendip 

District of Mid Sussex 

District of Mole Valley 

Borough of Newcastle under Lyme 

District of North Cornwall 

District of North Dorset 

District of North East Derbyshire 

District of North Kesteven 

District of North Shropshire 

Borough of North Warwickshire 

Borough of Nuneaton and Bedworth 

Borough of Preston 

Borough of Reading 

London Borough of Redbridge 

Borough of Reigate and Banstead 

Borough of Restormel 

Borough of Ribble Valley 

District of Richmondshire 

Borough of Rugby 

Borough of Runnymede 

Borough of Rushcliffe 

City and District of Saint Albans 

District of Sevenoaks 

Borough of Shrewsbury and Atcham 

District of South Bedfordshire 

District of South Buckinghamshire 

District of South Cambridgeshire 

District of South Holland 

District of South Norfolk 

District of South Oxfordshire 

District of South Staffordshire 
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the 

the 

the 

the 

the 

the 

the 

+* W o 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 



Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
•Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 
Council of 



the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 

the 



Borough of South Wight 
Borough of Southend on Sea 
District of Staffordshire Moorlands 
District of Suffolk Coastal 
District of Tandr idge 
Borough of Taunton Deane 
District of Tendring 
Borough of Tewkesbury 
Thames down 
Thurrock 

Tonbridge and Mailing 
Trafford 
Tynedale 
Uttlesford 
Vale of White Horse 
Wansbeck 
Warwick 
Watford 



Borough 
Borough 
Borough 
Borough 
District 
District 
District 
District 
District 
Borough 



of 
of 
of 
of 
of 
of 
of 
of 
of 
of 



Borough of Wellingborough 
District of West Lindsey 
District of West Oxfordshire 
Borough of Woking 
District of Woodspring 
City of Worcester 
District of Wycombe and 
City of York. 



"Band III authorities" means the following authorities 



the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 
the Council of the 



London Borough of Barnet 
Borough of Barnsley 
Borough of Bolton 
London Borough of Brent 
City of Coventry 
City of Derby 

London Borough of Haringey 
London Borough of Havering 
London Borough of Hillingdon 
Borough of Knows ley 
Borough of Milton Keynes 
Borough of North Tyneside 
City of Norwich 
City of Plymouth 
City of Portsmouth 
Borough of Rochdale 
Borough of Saint Helens 
Borough of South Tyneside 
City of Southampton 
City of Westminster 
Borough of Wirral and 
District of The Wrekin. 



'Sand IV authorities" means the following authorities: 



the 

the 



Council of the London Borough of Barking and Dagenham 
Council of the London Borough of Croydon 
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the 
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of 


the 


the 
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of 


the 


the 


Council 


of 


the 
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Council 


of 


the 


the 
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of 
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Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 


the 


Council 


of 


the 



Borough of Doncaster 

London Borough of Ealing 

District of Easington 

London Borough of Enfield 

London Borough of Hammersmith and Fulham 

London Borough of Hounslow 

Borough of Middlesbrough 

Borough of Northampton 

Borough of Oldham 

Borough of Sefton 

Borough of Stockton on Tees 

City of Stoke on Trent 

Borough of Tameside 

London Borough of Waltham Forest and 
Borough of Wigan. 



5. Band V authorities'* means the following authorities: 

the Council of the City of Birmingham 

the Council of the City of Bradford 

the Council of the city of Bristol 

the Council of the London Borough of Camden 

the Council of the Borough of Dudley 

the Council of the Borough of Gateshead 

the Council of the London Borough of Greenwich 

the Council of the London Borough of Hackney 

the Council of the London Borough of Islington 

the Council of the City of Kingston upon Hull 

the Council of the Borough of Kirklees 

the Council of the London Borough of Lambeth 

the Council of the city of Leeds 

the Council of the City of Leicester 

the Council of the London Borough of Lewisham 

the Council of the City of Liverpool 

the Council of the City of Manchester 

the Counc i 1 of the City of Newcastle upon Tyne 

the Council of the London Borough of Newham 

the Council of the City of Nottingham 

the Council of the Borough of Rotherham 

the Council of the City of Salford 

the Council of the Borough of Sandwell 

the Council of the City of Sheffield 

the Council of the London Borough of Southwark 

the Council of the City of Sunderland 

the Council of the London Borough of Tower Hamlets 

the Council of the City of Wakefield 

the Council of the Borough of Walsall 

the Council of the London Borough of Wandsworth and 

the Council of the Borough of Wolverhampton. 
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This note 



EXPLANATORY NOTE 

-is not: oarti of the 



Regulations ) 



Section 6(3) of the 
Secretary of state to 

section 1(1) of the Act Undefined authority') 



rune 



Local Government Act 1988 enables the 
require that an authority mentioned in 

may only carry out 



of ■*'e° r ^rc within an activity listed in sectionTm 
o t cue Act ; a defined srtiuvui w . j_ i x. 

coraoet ition . 



activity) after subjecting the work to 



u f , e 9ulations re< 5 Uir e all defined authorities to subject 
" • ~" xng within the activity of housing management to 
° n * Defined authorities are placed in one of five 
the pr °P? rtl0n . of wonk which has to be subjected to 

which the° IthoHt-u inancial year is 'dependent upon the band in 
rh thority *alls and the amount of work, if any which 

the authority has voluntarily subjected to competition 
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Draft of 19th January 1994 




STATUTORY INSTRUMENTS 



1994 No. 



LOCAL GOVERNMENT , ENGLAND AND WALES 



The L°c:al Government Act 1988 (Defined Activities) 
(Exemptions) (England) (Amendment) Order 1994 

Made 

Laid before Parliament 
Coming into force 



1994 

1994 

1994 



The secretary of State for the Environment, in exercise of the 

S(nTnF £ ® ri L e ^ f-L 0 / 1 T m by sections 2(9) and 15(5) of the Local 

° f K m ? n L Ac 5 19 Z 2(a > and of a11 other powers enabling him 
uhat behalf, hereby makes the following Order: 



m 



Citation and commencement 

, _ 1 * Order may be cited as the Local Government Act 1988 
ino5 ine ? Activities ) (Exemptions) (England) (Amendment) Order 
1994 and shall come into force on [ i 1994 , 



Amendment of Local Government Act 1988 (Defined Activities) 
(Exemptions) (England) Order 1988 

2 . Article 3(2) of the Local Government Act 1988 (Defined 
Activities) (Exemptions) (England) Order 1988(b) shall be 
substituted as follows - 

**(2) The condition mentioned in paragraph (1) is that 
Lft, i amount estimated by the authority as the gross cost of 
carrying out the activity in question through their direct 
labour organisation or a similar organisation in the 
immediately preceding financial year does not exceed - 

(a) in the case of the activities mentioned in 
section 2(2) (a) to (g) of the Act, £100,000; 

(b) in the case of the activity mentioned in section 

2(2) (-) of the Act [housing management], 

£500,000.”. 



(a) 1988 c. 9. 

(b) S.I. 1988/1372; amended by S.I. 1990/1565 
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1994 



Secretary of State 
for the Environment 



EXPLANATORY NOTE 

U hls note is not part of the Order 1 



Thi s Order amends the Local Government Act 1988 (Defined 
Activities) (Exemptions) (England) Order 1988 to provide that the 
defined activity of housing management shall not be treated as 
a defined activity if it is carried out by certain defined 
authorities and the estimated gross cost of carrying out the 
activity through the authority's direct labour organisation or 
a similar organisation in the immediately preceding financial 
year does not exceed £500,000. 
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annex III 



DRAFT GUIDANCE: White Collar Services (13 January 1994) 

INTRODUCTION 



901 -jr^o guidance is issued under the Local Government (Direct 
9 .f^K 1Satl0nS) ( Competition ) Regulations 1993 (SI No 
1993/343) ("the Regulations"), which empower the Secretary of 

n SSUe guidance as t0 how conduct which has the effect 

to have ° h, 11 )- 9, distorting or preventing competition or is likely 

aSidanr.-, “ f ffeCt < ref err ed to in the remainder of this 
guidance as anti-competitive conduct") may be avoided so as to 

1988 P 1 "the h i«VS? i0nS ° f Part 1 of\he\ocal' Gove d rnm S e°nt S Ac? 

Too, d988 Act ), as amended by the Local Government Act 

P2 ‘ The Regulations also provide for the Secretary of state 

contract ° % CCOant the «xtent to which there has been a 
, jf lon th is guidance in determining whether or not 
fulfilled 3 mentloned ln Section 7 (7) of the 1988 Act have been 



t ‘ f ™itt gUlda r Ce u ap ? lies only to the defined activities of legal, 
information technology (IT), finance, personnel, corporate & 

rVVh construct lon-re lated and housing management 
services. L Authorities should note that this draft does not 

ref lect the Governments final views on services other than legal, 
where they have yet to complete initial discussions with the 
locai authority associations]. It applies to functional work, 

- nat L f . t0 , sa V wortc carried out in order to discharge 
authorities own functions. For the purposes of this guidance the 

“ H rll „ 1 . h aUth J 0r f lty ', LS deflned so as to include local authorities 

tooo 0t T hep deflned authorities within the meaning of Part I of the 

1988 Act. 



3. This guidance replaces the advice. given in DOE Circular 10/93 
in Welsh Office Circular 40/93 and, in SOEnD Circular 13/93 in 
far as it applies to the services mentioned above. 



4 . This guidance does not reiterate ail the matters covered by 
the Regulations: both need to be studied. Neither is this 
guidance, nor the Regulations, intended to be exhaustive. 
Authorities should consider all aspects of conduct, whether 
covered by the Regulations and this guidance or not, from the 
point of view of avoiding anti-competitive conduct. 



When entering into a tendering process authorities should also 
pay due regard to their obligations under the Treaty of Rome and 
the EC Public Procurement Directives, and ensure that those 
obligations are met. 
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authorities should take into account f hOW local 
tendering process (from specif catl ^sues of quality m the 
prepared by the Local Author it J a = evaluation). Advice 
the professional bodies for the ssociatlons in cooperation with 
guidance on this issue and iL ? services will offer 
accordance with the pricZdures ni ® uti » orlt x.s should act m 
evaluating tenders in order to »n=? U "^ 10 that advic e when 
a fair and even-handed balls ?he r svaluatio " is conducted on 
a final draft of this advice and le th G ° ver < . nment l have not yet seen 
nay in due course need amendment to l "- thiS docuMnt 



reflect details of this 



I'ocal^aulTorTt^ take'lnto^ hOU * i ?? ™" a *e»ent. 
guidance on tenant involvement in hnn«i a ^ L ' Qunz tlle Government 
issued shortly]. ent 1 housin g management CCT [to be 



SECTION A: CONTRACT STTRATFcy 
Erg-tender truest tgr> nairpg 



contractors 6 0 ^ to be^nvited* to* submit teld" ° n 3 ° f a PP roved 

Shoufd the , use ° f unn ece^^r?ly U ^ie\\^ 3 ed e quest^ < nnaires Sh °“ Id 

should only seek information which is relevant They 

question or which is souaht for relevant to the work in 

to be invited to tender 9 Thic th % purpose of selecting those 

sufficient to allow local ant-h in , i0rmatlon sought to also be 

tenderers (in accordance with the ^dvice^on 3 ??**^® potentiai 
quality. ] davice on the assessment of 

Pa ging of work fnr 

have™! mtn^s^vic^ deUverv^I^ 3 , that 1<3Cal a “thorities win 

and objectives for these services®' Ihel^delidil! 31 ^ ° utcoraes 
package work in order to seek c™«hh™ l d; l l 9 how best t0 

result in tendering packages including work froB^nr I 18 may 
defined activitv inrinHinn ^ . uumg worK from more than one 

collar work and othei work" sub iect^to cofflbine *»th white- 

the 1988 Act. In many cases b the a nnrn^K r t qUlre ^ ents of s ' 6 of 
determined by the need to orovide ’ J Packaging will be 

meets an authority'. partiSr 1" 9 Way which 

the case of housing management fo? exIZnle Z£ d ob ^ ctives - In 
consequent upon an authority's' wish to froJi II® packa 9® ma y b e 
housing management service to local residents “ co "P rehen3iv e 

bas ifof 0 s r e 1 rvfc» S H h0 1 Uld baar in mind that existing organisational 

( OS S r-°L Se t r hI 1 s C guld 1 a 1 n V c e e ry t^rm^DSO 

historic 1 working ^ract delivering the service i°n ^Zio'nT ll 
efficient or cost effective T negessari l y S the LZt 

from the duty of authlf , h f- f Y ° f .-'- cka 9. lng work - Ib follows 

y of authorities to avoid anti-competitive conduct 
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that work put out 
to bring it within 



o tender should be packaged m such a wav 
^rxe scope of a range of contractors, J 



as 



together unrelated areas of work' ^haf d packaging which brings 
work they seek i- Q f® of ° rk ( that is the separate items of 
of --e ^°mbine are not all essential to the delivery 

terns - 4 L"°, Ug where these ou tcomes are described in 

served T\n^o ^ ct i° ns ZQ be carried out or customer to be 
i ,• J , * ~ 3ln 5 le proposal for tendering if such packaqina 

, y ° rest rict competition by deterring contractors 

ri rrurncf * n ° niy one . of the fields concerned. in these 
nhta’n' b /h^ S authorities should consider whether they would 

bv a v 1 n a b f Sbow of competition and better value for money 
contractors the opportunity to tender for elements of 
t hat ^ f nr . ge separately. Local authorities should bear in mind 
^'1°/ many of bhe ^ite-collar services, smaller specialist 
money. ^ °"* r better quality, an d thus better value for 



of ’ UkeTy’ lupiue^o^that TervTcfand consider the range 

u, ^ 7 r onat service and their likely response to 

rno nr d rtised work. With due regard to their obligations under 

h b L 1C Pr , ocurement Directives, they may wish to seek the 

f fj e reJ - evant professional body on the most appropriate 

reoninL Pa hl 9lng 1 ‘ f° r housln< ? management, local authorities are 
, *1. b ( regulations to be made under S.27AA of the Housing 
1985 to consult tenants on various aspects of housing 

Ho.-i rtf™ 6 "-' and MlU ” ish to take into account tenants' views in 
eciding on appropriate packaging of work. 

Se / cretar y of state is prepared to consider local 
authorities arguments for the approach they have taken to 
packaging work where they can justify it on service delivery 

An?h^?f aS P K° V ^ in ? the most a PP ro Priate form of service. 
Authorities should, however, be able to demonstrate that they 

ua /e considered the likely market response and taken account of 

-he preferences expressed by potential contractors for their 

W vj X. \ • 



Maximum aad Minimum ., . Size gf Housing Management c ontracts 



14. In defining packages for the purposes of inviting 
competition, local authorities will be expected to have regard 
to a number of factors. The relevant considerations are whether 
packages allow the provision of a responsive service to tenants 
encourage cost effective service delivery and reflect natural 
local* areas, with some recognisable local identity. Tendering 
exercises will also be expected to attract a good show of 
competition. Small authorities, with up to 7500 dwellings, may 
put all management work. in a single package where they consider 
this will offer the best service to tenants, offer value for 
money and attract competition. The Secretary of State considers 
tnat larger authorities would normally realise better value for 

money by seeking tenders for area based contracts of no more that 
5000 dwellings. 
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carefully 6 ' the ta pI r °o d S for* 7 h i i 11 h e ?E eCt authorlties to consider 
provision of serves f Where i ." vi ^ a tendsrs f °r the 

continuous provision of a service invitation refers to the 
advice or housing rnanaopmenr 1Ce ' tor exam ple a rchitectural 
that the invita^on^uTI"^ 3 ^ 1 ^ 3 ^^^^: ff 6S the Vle “ 
order to ensure that the work . no . nore tha " flva years, m 

pressures after a reason.h /h gain sub 3 ect to competitive 

to the performance of a specific 6 task^fnr ' & lnvitatlon refers 
piece of litigation or s?nale r-onte*' example a specific 

should relate to the duration rh,h l 1M Project, then it 

the work in question is required rather' t°h» t0 th * 5 h lme for which 
period. In either case, the other specified 

the completion of tasks underwav when th Wlli nav * to allow for 

s unaerway when the contract ends. 




members of the ^ouncil 611 ^ as^a , their responsibilities as 

responsibility they may h f ld % " h0le override any specific 
overseeing the activities of a nsn° r f up ® r T lsln 9 ' monitoring or 

of an authority with responsibility E fnrVh ' ° r co-opted ' members 
bid should always ensured y f Dr the preparation of a DSO 
committees dealing with the r» 1° ' ' lng on committees or sub- 
Regulation 4 ( 3 )of theReaulatfo^ th operatl ° ns «t out in 
set out in the National n? !■ th ? y follow the Principles 

carrying out those duties ~wh i i «+■ . Local Government Conduct in 

activities of a DSO is not st^ictlv 1 ^”®^' in ^ OVerSeeing the 
interest" in terms of th* r t, a private or Personal 

involvement asT.t wera and disclfse"^^ 1 ^" SUCh 

it appropriate, withdraw from 0r think 

matters. withdraw from committee discussion of tender 



17. The Regulations include a series of orovisinn® *. u 

minimum and. in some r3 e fic • provisions as to the 

• .. An son,e cases, maximum periods for 

m the tendering process (see Regulations 2 3 c/nt? S £? ges 
Regulations apply where the fc di,hi 2 ' 3 and 5(b)) * The se 

apply. P Y the EC Publlc Procurement Directives 



iL'Lf!i er ^ Ses ' minimum or maximum periods of time are not- 
ea'ct^case *giv^ consideratior^to^a^^d 

the various staged ^ tender L witff S’." 0 " 8 ° f tiM f ° r < 
maximum periods Drescrih- » u( r ?' wlthln cb * minimum and any 
and tvD. nf ulVfnl ^' Which are a PPfoPtiate for the tender 
authorities To "2f es * lon '• The Secretary of state will expect 
have adopted ?or a tender reaso " s f °r the timetable they 

of State ace/r t. L lf required to do ao - The Secretary 

souqht is linkSrt r th t# ” here the work for which tenders are 
9 linked to specific tasks or projects and the authority 
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1 s 



t . 1 . raetable , e « “ork, they 



minimise the tenderino n.ri J «„h . . worK ' the y “ay wish to 

adeauate ti mo +-« ' ]ect t»o contractors being given 



adequate 
tender 



J - w ^ tu uon 

ime to respond to advertisements 



and invitations to 



SECTION 3: CONTRACT DO C UMENTATION 
Specifications 



A u ? flo 5 itles J will 1 be expected to make available to those 
' 0 undertake work, the specification or, where 

appropriate, the consultants' brief, the conditions nf *-u 

evaluation"^ ten< T rin< 3 conditions including details of the tender 
evaluation procedure. An authority should oive TOT 

b^the^oni - 33 ^ ossible of the range of work likely to be covered 

recent similar coT, necessar y illustrating this by examples of 
aooronr?TT commissions or projects. They should also, where 

details of Vh^ tlln f- the basis for Payment for services, and give 
monitored * qUallty of service sought and how this will be 



, Tt \® Secretary of state recognises that the amount of detail 

’ niited P Inri °rh I he , nature of the w °rk for which tenders are 
invited, and that where tenders are sought for work likely to 

its nature, or which - Y to 



and that 

vary in 
specification 



work for which tenders 

tenders 

is otherwise unpredictable, then the 
will reflect this. 



21* Au ^horities are required to make specifications available for 
inspection to any persons free of charge, and to supply copies 
for a reasonable charge". That term is not defined, and it is 
or authorities to decide what constitutes a reasonable charge. 
But, since authorities are under a statutory duty to draw up the 

fP! C iHT atl ° n i C T y ShOUld n0t reflect the cost of doing !o in 
Sif w ,t5 !^ d° r coples- In order to avoid anti-competitive 
conduct, this charge should be based on the marginal cost of 
producing and supplying an extra copy. 



The authority should be prepared to consider proposals from 
contractors for providing the service which involves a different 
method of operation to that of the DSO, and should not normally 
aim to describe procedures or approaches to be adopted, but 
should instead focus on the output sought. However, the Secretary 
of state accepts that, for some services, it may be necessary to 
speciry the nature of the work in terms of the process to be 
followed or the type of professional input which a contractor 
would be expected to offer, for example, where specific 
procedures are necessary to ensure compatibility with work 
performed elsewhere within an authority, or with statutory 
obligations or an authority's own policy standards. Other than 
in these circumstances, the document should aim to prescribe the 
methods of work to be employed in general terms. 
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is " require^to^consult^enan-t'*' 71 ' 255 ' f ° r example ' an author tty 
As with oth. r thVV ®" f asp * cts of the s P<^£i=ation: 
terms of outputs sought rather lcatlons should be framed in 
the mode of delivery evL.nt « ft *. 3n 3 detailed descr lption of 
(eg. the approach to recoverv 1 of tS cannot be clearly defined 
disputes or racial harassment )\ arrears ' neighbourhood 



jgsj. i* 1 "* t “ "‘ d *;v 

successful ' ,-o h ntr a a Ut t h0rity 3iS ° wia h to spec! f *l£ 

resDonsihi. f ctor nominates named individuals to be 

carrying out the work throughout the contract . 

25. An authority should only specify that a contrsr-to. 
specified number- of that contractor's staff shoulrt L 3 
relevant professional qualifications rather r,v ld possess 
qualifications or European eau (either UK recognised 

2 rmsi European equivalents), where possession of such 

?he work rThev S ma e v S h n ol iai to grantee proper performance of 
of such qualifications ° wever ' take into account the possession 

when evaluating tenders . If^ny^ccoun^ls 0 ' 

as externai°teAderers the ° S ° Sh ° Uld be assessed on the sa ”« basis 
S u pporting Material for Tenders 

2S. The Secretary of State recognises that, for certain work 

documentation ""or Qt W h iSh e° obtain from tenderers detailed 
ocumentation or other information in support of their tenders 

enl!re maY tnat 0r t n e r a Tl e H T Sh t0 Seek information^ ^ necessary to 
ensure .hat the tender's approach is compatible with the 

informarto S service de .livery systems or procedures, or further 
information on precise resourcing levels. Such detai 

information should normally only be sought where the 
specification is such that this information is essential for 
proper evaluation of tenders , either on grounds of price or 
quality, in other circumstances, contractors should only P be asked 
to provide general descriptions of the methods of work to be 
employed, or evidence to support proposed resource levels. 

Ihs . Terms and Conditions of th e contract 



Dirties which, sets down the binding obligations of the 

^ 3 fT? 3 ' should not lm pcse unduly or unreasonably onerous 
conditions on the successful tenderer. An authority will be 

contractor C °to erned T !" Sure that Che contract binds the 
contractor to provide the service or carry out works as 

' authorities should bear in mind that unduly 

t bly onerous contract requirements may deter potential 

Act orohfhft-' ^ uth ° rit ies are reminded that Part II of the 1988 

workfn^i blt t local authorities making certain demands as regards 

or re< I ulr ln 9 > through contractual conditions, 

nat contractors comply with codes of practice or conduct on 
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these natters (same where permitted by s . 18 ) Thev mav 
or the E„r»p„„ ’""“W •«=•««. 



23 ‘ A 'J t "°rities should consider using, where available u 

contract documents, for exanole available standard 

,,, , , ' example, a standard form of contract 

widely approved and recognised. -ontract 



which is 



contr^nrf h °h r » y K° a , y require that certain members of a 
district -, t hin thP^ located in a particular neighbourhood or 

is^tl^ 'the r author it y ^s Ca s^rvice' 52? ““ 

contract's^ a^ofVi^o^offi^' eXaBPl ?' require ^ 

andstate^ entlal L° r eaSe ° f contact* with*" local’ ptopfetiuc^ 
shoo' for Toc ag , emen ° r revenue collection office, or a 'one-2top 

regarded as havinTacted® 'anti^"' £ h t authori tY "> a Y be 

with U se tSS that ^ staff ' other than those 1 indirect*' contact 

where tMs ?s C no S t°r rS 't be , situated at a particular locat?o5 

accordan-e with 1. t0 the deUver Y of the service in 

accordance with the specification. 



authority may require that a contractor should use 

wori( P hnf °\ 3 s P ecific type, make or source in carrying out the 

wTth th» ° n ll where thls 1S essential to ensure compatibility 
with the authorities own systems or procedures, and where thev 

can demonstrate that this is essential on operational grolndsto 

S r e r^r V i Sl0n ° f the ser vice or where this is necesfary 
meet health and safety obligations or to comply with an 

the use Y of anvlronrae " ta l Policies. Authorities should* note that 
t“ e . Jse of a single source supplier is subject to the 
requirements of the EC Public Purchasing Directives. 



iddl Secretar Y of state considers that an authority may be 
acting in an anti-competitive manner if they include in a 
contract a requirement that a contractor shall, if appointed 
forgo any private or commercial work of the same nature as the 
work he is appointed to undertake within the authority's area for 
the duration of his contract with the authority, except where the 

°“J of such « ork would * ive ris « a clear conf lict of 
interest (for example where lawyers employed to advise on 

planning matters may also act for potential developers). 



32* The J lsk of such conflicts may, in any case, depend on the 
nature of the work in question, and authorities should assess the 
risks in each case. Professional codes of practice advise on the 
handling of such conflicts of interest, and the advice they offer 
should normally be sufficient to avoid difficulties. The 
secretary of State accepts that, in some cases, it may be 

necessary to make specific provision in contracts on these 
matters. 
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A ? y d f£ au t t PfOfess must apply equally to contractors and 
-"en th.s« q mu/th. f ^* 3 are envisaged ** being appropriate 

-rcleally shol fn l n n CUrred ln rectlf '' lng the default, and mist 
are not aiuav^ invitation to tender. Liquidated damages 

nnwLnt 1 Y / ecessaty and authorities should remember chat 

un ATZlrlL da T S , are 3lWayS an lm P lied te ™ of contact 

nh P y stl P ulated Otherwise. Any default process must 

Tf . h . “j S - con tr ac t° r , where practicable, to remedy any default. 
r ; ~ default process is seen to be effectively a penalty, then 
it becomes unenforceable in English and Scots law. Any arbitrary ' 

i *. 0r P°tentially unlawful default process is likely 
de.er contractors and may have an anti-competitive effect. 



nf'=i^h f 9 ! or dete ™ming the fees paid, for the payment 
f ,, ^, an ^ ^ or arb itration in the event of dispute should 
follow established practice within the relevant profession. 



SECTION C: TENDERING CONDITIONS 



35. A number 
the point of 
competitive effect. 



of tendering conditions need to be considered from 
view of avoiding conduct which may have an anti- 



?erf orm ance Bonds and Guarantppg 



36, Authorities may properly require performance bonds or 
guarantees from contractors where there is perceived to be a 
signiricant risk entailed in awarding work to a contractor 
However, they should do so on the basis of a case by case 
assessment of the risk, and not as a matter of course. 



37. ihe value of the bond should be related to the extra costs 
which would be incurred by an authority in remedying defects and 
finding another contractor to do the work in the event of total 
failure. Authorities should have appropriate contingency plans 
i.or dealing with such situations, and should be able to 

demonstrate and justify how the value of a bond has been 
calculated. 



38 * Wnere guarantees are provided by parent companies it should 
not be necessary for authorities also to require performance 
bonds . from the parent companies' subsidiary carrying out the 
work. This applies equally to guarantees provided by companies 
registered outside the United Kingdom; authorities should satisfy 
themselves, however, that such guarantees are enforceable in the 
courts in this country. 



39. The Regulations include provisions as to the treatment of 
allowable and prospective costs. Paragraph 1 of the Schedule to 
the Regulations describes the method of treating performance 
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Se«ra^a^^t P e^! e t° f t Sr?Sw«r^ a ?i 0rl ' " n ° tl0nal P — " 

performance bond offered by* a^nai' contra^orl .° f Pr ° Vldlng - 



40 . For certain work it - mat/ u. _ 

require that contractors hold a PP ro P rlate for an authority to 
insurance. Where the case professiona l indemnity 

with the normal acoLach tn = requirement should accord 

appropriate professional body? insurance recommended by the 

Qualit y — Assurance Certi f icat ion 



certif ication^unde^^quaiitv , as^f W companies as yet possess 

Standard series ( BS 5750 in the UK^or its^anlv^i Euro P ean 
member states). m such ci ^ equivalent m other 

tenderers should possess 3 rec *uirement that 

restriction of competition £w^ at i v 0n may represent a 

• cannot in itself be consid^r^H +- • a ^ sence °f certification 

competent to carry out the work lndlcate that a =°»P*ny is not 

should i" 7 eVSnt ' tSnder invita tions which refer to certification 

1 1 ! for „ te " derers to demonstrate that they are in the 

do so? ° e undergolng certification , or have firm plans to 

(11) eouiiallit Tni?i derer l t0 denlons trate that they operate 
equivalent management systems based on the principles of bI 

4 ^‘ * i vci te contractors and DSOs must be assessed eaua 1 1 v in 

aro?ids t: th S ? OU:Ld n0t nornall y reject a tender solely on the 
grounds that a company or DSO does not possess BS Y s 7 sn ~ 

abili t^to oerf ifiC rh i0n ' The judgement should be made on the 
an the available^ evidence? t0 Specified standards based on 

coope^rati^si? wf^^rh bV ^ L ° Cal Authorit y Associations in 
cooperation with the professional bodies for the relevant- 

tender e ?valu?tion Urth l r i gUi<: ! anCa the treatn «"t of quality in 
tender evaluation, and local authorities are advised to act in 

accordance with the procedures outlined in this advice] . 



auiholn. « 6< ; ret J‘ ry . ° f Stat8 accepts ^at it is for local 
tv decide on the appropriate balance between price 

ln evaluatln 9 tenders, in accordance with fair and 

*":?r 8d proc ® dur * s - This “*y, in some cases, lead to a 
cision to reject a lower bid in favour of the DSO. Where this 
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is the case, 
sDecific and 



an authority would nevertheless be expected to hav© 
well-founded reasons for such a decision.'* ' 



Po 



st-teMar negot-j , at i nno 



and beI=re a dVcTs\on\ r ha e v d e been® ta® en^f ^the wart*' 0/ th™ 1 ^ ' 
nay have the effect of undermining tenderers® confident in°^' 

^ r/e® tenns tST ^ ‘ 

need clarification and mutual 



They 
may exist 



conditions 

be necessary where a contractor Kl/? ,0t , l,t - ^ may also 
-r nf f ha r or is successful only in biddina for 

• r o£ the package of work tendered. 9 ror 



attra W c\®c e omler^^ h0r K7 A aS taken a11 reasonable measures to 
author itv mav Tl" ' but the DS0 has submitted the only bid, the 

sianif icanti th nter lr I^ 0 discus sions , but should not amend 
ignif icantly the specification upon which bids were invited 

to’ the er ®pecification ty thl° P ° S f 1 ** accept a significant change 
. . £ ltication, then all tenderers must be qiven the 

cases U the Vh^nn eV1Se thei ; r bids or submit fresh bids. In some 
cases, the change may result in having to start again with a n«w 

h *2?= ri fhT rOCeSS ' aS new bidders may be able to compete on the 
basis of the new requirement. F 

Design C ontests 



49. if a local authority wishes to award architectural 

n^erth^" g ° r ° th6r wor * ^Hawing a design contest, they should 
nevertheless have regard to the advice in this guidance on 

tendeHnn tl 0 nS rf > iBln9 ot the tendering process and contract and 
tendering conditions. Interviews with or presentations by 

hanrtod ta h tS - shoald a11 be conducted on the same fair and even- 
- a "-®^_-^ asls ' and bhe same information sought from each 
contractor. The evaluation panel should reach a decision by 
assessing work in accordance with clear criteria, following 

should 1S b«^- P i r0feSS i onal P ra <=tice as appropriate. Authorities 
T mi ? d Chat the Provisions of the EC Services 

vafue nf rh^ 1 apply to worlc awarded in this manner where the 
value of that work exceeds a specified threshold. 

Rg.- tender jpg 



50. There have been instances where an authority has elected not 
to award the work following a tendering exercise, but to re- 
tender the contract with the DSO being one of the bidders. An 
authority must have sound reasons for such action. The DSO should 
not be given information on the detailed contents of the bids 
submitted by the previous tenderers, nor any other information 
which may give it an advantage in re- tendering. The authority 
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given the opportunity*^ re-tender^ 0 " th ® orlglnal excise be 

^ropo£d are currentl * consulting 
authorities on the treatmpnt' advioe offered to local 
This text does not reflecfany new\™lc.* egUlati ° nS CCT ‘ 



Regulations *1981^ °h > 

a nv.pi a , ran t n ® iUiL Regulations")/ provide that, where 

:.piS: v “?.s: M ^ r P of tS: ^ss&ug- %?*<&«>•• he 

contracts of the persons employed in that undeitakTno^T 
transfer * to the new emclnv^V ™ JL • Z undertaking , who 

conditions of service. Wh^the^ or not there 7s \ ■i’ri ns^r" , 
undertaking depends on the nature of the work and tn" 
contractor's proposals for carrying it out. the 



in'relation^o"^' 3 VieW ° n the ^P^tion of the Regulations 

“ c ," v. , %«uu"% s r r Sf Y °; st *;* f ?* «• 

° f n H,r« i„ 3 . p ,rt“u'«, na ^ 

authoriti a- =h^ 1 -f J , an essentl -al part of competition that 
serv?™ dti should not Prelude the consideration of options of 
restHrt 5^ei lv ery proposed by tenderers by placing any prior 
thfn n l °h t i le arran< 3ements which external contractors or 

beiultified bvt ht' e ^ ept h n cases where such restrictions can 
he justified by the authority on operational or economic grounds 



53. Where, therefore, an authority seeks, 
to ensure that the successful contractor 
over responsibility for existing staff 
terms and conditions of service, by: 



in a tender invitation, 
will be required to take 
, and observe existing 



-specifying expressly that the tenderer should make offers 
jLtifTcatTn.o'r, With ° Ut °P erati °" al ^ 



- specifying that the TUPE Regulations must apply to the 

tender that iS Clear at the Siting 

tenders that this would necessarily be the case; or, 



seeking to achieve the same purpose by specif vine 
requirements relating to matters other than employment of 
staff, without operational or economic justification; 



the Secretary of State takes the view that any such 
requirement may have the effect of restricting, distorting or 
preventing competition, and may take action accordingly, subject 
to the facts of the case. 



54* The Secretary of State accepts that authorities may wish to 
refer prospective contractors to the TUPE Regulations/ In doing 
so, however, they should refer to the Regulations in neutral 
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Re^ulat^on*^ , X express a view on the likelihood of the 

of 9 distorti-,^ PPJ ' yl 2 q ° r otherwlse - lest this may have the effect 
of distorting, restricting or preventing competition. 

carrvfna^ut i a S - con . tract «« ™ a V wish to submit proposals for 
rrar .Y fo q . service which would, in their view, involve the 

, k , an undertaking. In these circumstances, contractors 

transfer* 7 and 116 ^ 1 "^^ 111011 ° n the numbers of staff who would 
Secrevarv of star 3 c °nditions of service. The 

Hotlfi ry state would expect authorities to provide such 
etail as is necessary for contractors to prepare such tenders. 

to' wh h foh e ! K pr ° S r ?®,? tlve contract °r chooses to submit a proposal 
to Which the TUPE Regulations would apply and which L,ih 

of er s e t f a 0 t r e%^ V ° 1V t e h the tranSfer of -<-tin P g s y taff the se C retary 
°L h SP3t ® V k t v the Vlew that would be inappropriate fir an 

authority to take into account redundancy costs of the staff in 
question when evaluating such a tender. ff ln 

Tender Ev aluation 

the |||nole= 1 of i | nS ^ all ° W autll orities to take into account, for 
tnlsS Iho ?5 t f" der evaluation, certain redundancy costs for 

it lell ”llclslf,‘?i erW1 i Se t contlnue b° be employed by the DSO if 
lz , ® re successful . Authorities should not, however take 

redundancy costs into account as a matter of course, but "should 

make a case by case assessment of whether it would be appropriate 

II d ° f ?h The . Secre tary of State takes the view that^^l 

° mpetl 1:1 ve conduct, authorities should not 

nnsa wii 7 tak f lnt ° a f count an Y redundancy costs on contracts of 

in value ^ dur /^ on ' or e q ual to or less than £100,000 

nnZ Ji'll' i !, f f llur ® of the DS0 to such a contract would not 
normally lead directly to redundancies. Where work is let in 

a series of small contracts, the Secretary of State will consider 

U !iV°f al authorities' arguments for taking into account 
a net cost of redundancy. 

58 : T ^ e number of redundancies assumed for the purpose of such 
calculations must relate in a demonstrable way to the work 
concerned. The assumed redundancy costs will depend on the age 
length of service and other characteristics of the employees 
concerned. In identifying those employees for the purposes of the 

for redundancy 30 ' authorities should follow their standard policy 



t i?\ evant ' the redundancy calculation may involve 
support staff (eg payroll staff) who would also have to be made 
redundant m the event of the DSO being unsuccessful. The 
assumptions and calculations made in respect of support staff 
should relate in a demonstrable way to the projected DSO 
redundancies and should similarly follow authorities' standard 
policy on redundancy. 
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z%\ii i p r: ide the se - et -v « f state 

redundancy costs should they be «if ®,f S l m * n J ° f P ros Pective 
information on redundanrv X be asked to do so, includinq 
based , as well as *he ba«is fo? ° n which the calculations are 
included in the assessment My SUPP ° r * Staff redundancies 



61. Authorities should inform contractors 
it they intend, where 
extraneous cost items 
items to be taken 
them of the magnitude of those 



when inviting tenders 
appropriate, to take account of anv 
m evaluating tenders, and of the cost 
into ^account , although they need not inform 

costs. . 



“pr.,S^ l ef t^pTo 3 yeeHf | ne *ot l « 

o^r^^Td 3 a t bout their 

otL U ^ b fd e d e ° r f S fered t0 ^ -P— tape's ^ 

author' ltles^will be ex per • 'f 1 y , tenders submitted local 
basis and conduct 4 evaluation ini * . falr . and even-handed 
Authorities are advised to follow ^ proceSureHe^^ut 0 ^ S"’ 
on quality prepared by the LAAs/profession!! Indies* 1 * 

wiil R plov^de 0n f T** ^ d6r S - 27AA of the Housing Act 1985 

11 . P rovicie a basis for the involvement of local authnrifu 

servicL^Loce? r^ he : 6nderlng P rocess for housing management 
services. Local authorities are free to decide how thev wish to 

^I°r h tena " tS in the P rocess of tender evaluation However they 
should bear m mind that Part II of the 1988 Act requires that 

whic^rtlate 11 to b thf " the bas i s . of strictly commercial criteria 
wnicn relate to the price submitted bv the contrarfnr ..a 

quality of the servile offered. tuthlr^es lay a!sl JlVto 

involve others with a legitimate interest in the work (eq school 

l ITllTn™. t6nderS are E ° r Che d63ign ° £ a -h^ot 



SECTION Qi — SELECTION OF TENDERERS 



65 . Authorities need not necessarily restrict the n umb er of 
contractors invited to tender to the minimum required under 

Thesl°Irovi 0 sion h s e do 9 nL ACt ' Whe ,r e T* haV ® e *P r « sa «d interest. 
.2 i d not P rosc ribe a level of competition at which 

Section° 7 m "«/ ? has the conditions in 

7 °L L 1 *.* Act ’ Rath er, they prescribe only minimum 
levels of competition and, in order to avoid anti-competitive 

basis^f a Pthorities should not exclude contractors solsly on the 
basis of adhering to these minima. 
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invitation to all contractors ^“ sta £ c ® s . whe re extending the 
wasteful of resources. x n these ln tend,ri ng would be 
contractors should be in accordant! rcu "f tanc ® s the exclusion of 
and the authority should hltereoarHr 9 ?k tendSring practice 
range of experience of the - ortr .5®5 d to the relative size and 
have the necessary experience anrT /v- ?? nc ® rned and whether they 
specified. As far as t he ™ ber of co ntr S -t° under ^ e the work 
concerned, the Secretarv nf ci- a+ .° f tractors to be invited is 

total of four to six ( depending 0 ' the sTze^f ’ t £ eneraU y* a 
would be appropriate. y e Size bhe contract) 



be considered in the context 



67 • This advice should 

requirements of the EC Public Procurement DirectivesT^cT make 

tenderers . 



certain stipulations about the selection of 



Of the 



authorities on ^their ^experience ^and ^nowl 0 ^ 61 * 0 f 63 fro ° other 
they should ensure the choice of know i edge of a contractor, 

to ensure a fair and balanroH ^^ 10031 referees is such as 
contractor. balanced view of the work of that 



SECTION E • TREATMEN T OF 




to efficient aneeffectivTserviceeel^ 1196 ' f ° r reasons related 

with certain contractual de livery, a contractor comply 

or other simU ^ ^^^^^0^°^ Tehh V*? ° f l0Cal P^el 
then the Secretary of slatl „ ® met , h , od ° f service delivery, 
to make available the relevant ascTlT 11 ! expect the authority 
where they are alreadv in : ^ ose invited to tender 

available assets wuf Insure that h °T ty 3 P° ss «ssion. Making 
in a position t^ «mpete for work wltS T W ° Uld n0t b * 

\7 d z f^ftior-Tt ^ 

to S f ac i 1 i tate avlil^M, larder 

ssssny ‘jszrzs sss^rsas ,?- 4355 

the ^s ervice tn ° +1 * l he efficient and effective delivery of 

wish to offer a 'one ston^K *° u 9 ht, for example because they 

Secretary of state dI«nSt Sh ° P • f aClllty t0 local People. Thi 
able to reouire ot cona ider that authorities should be 

technology wtU^ihi oh ^ MS l Ul contractor uses information 

they sho^d' i afvln the h aut -hority owns or operates, although 

contractors ont 17 the opportunity to do so. However, where 

the authority *to swh “J 1 ' 0 ™ systems, it is acceptable for 

contractor the “7 data to *>• collect ed and held by the 

, the form and frequency of reports to the authority 
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of d dYta a . n9 They tS wl f n Tlso^be ^hi security and confidentiality 

arrangements are made for the transfer of da^a'to sultabl • 

records as necessary. srer ot data to local authority 

Bas 



not assets 3 V a vail able C °to Pe contracto ndUCt ' " Uth0rit -= »«« 

onerous relative to the basis on Jh.lh 11 r l„°" terms which are 
a charge is made to a contactor it .hi USS f assets ' "here 

basis of a commercial rental ll k ^ sh ° uld be calculated on the 

other asset concerned. The authorltVl os^ Jill ^ premises 
include the cost of usina that D3 ° ” 11 i. be ex Pected to 

the requirement tha“ ?hw acM^. 1 "- *“ lr ^ d Virtue «f 
objective. Where an asset is of specified financial 

not, for 1988 Act work, required to make^^ate^f r 9 ®* th ® DS0 is 
asset. All parties are th?s ^eatedTn* an ^uafbHis!" °" ^ 



certaL a otm e Isslts C ^e a lvlfllM S T WiSh t0 USe pra “ ia *s or 

released for alternatio ns oL^ 1 ® at , no chari ?« then these are 

takes the view that it would bl altiOOOtTt® Se " etarY ° f State 
when evaluating tenders in th!«l t f -competitive for authorities, 
account the blneflts of 0 circumstances, not to take into 

autnorlcies «. p.i“ to oft, S 
tOOO 9 WOrk ,. t0 an eternal contractor luthorttles Oluld 
contractor ^rnso 0. appr ° priate benefit to any Sid there ti£ 
charge. DS ° d n0t propose to use assets offered free of 



?3. Some assets, such as mainframe IT systems cannn* in ... 
^0 ^no™' cred"? l lease< l fo Jf alternative use or disposal.' In this 

ReguiationsrprOide^Or Oe aOOtOOalOOts^hiKOO till 

account "O tOnOer ^va'OatOn * UnSUCC8ssful to »• taken into 



larklOnilOfO sh ° uld b « calculated on the basis of the open 
market disposal value of the asset. In the case of oroDertv 

restrict ions as** t0 b ® ° n a " ind * finit « basis, without 

\ , to future us «f and taking account of 

rede\ element or alternative use potential. The tender invitation 
should give details of the credit which will be taken intn 

the°asset? tender evaluatlon should a tenderer not wish to "use 



determining the commercial rental on which the charge, 

account a' nnrL a i*- a ? set is to be based, authorities may take into 
or bull ifrnf k 131 a , nd m ° re valuabl « alternative use for land 
to A wh ® r ® planning permission has been obtained, so as 

land or h,H tUl } opportunit y cost of continuing to use the 
land or buildings for their existing purpose. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



B .stgnt;iPii _af_ asss s a 



a' contract^involving 6 the ^ -—essf ul in tendering tor 
successful contract?? no? rlauill asaats .' »nd the 
expressed the view that it is i? ►hi," 9 them ' authorities have 
assets to facilitate future 1 lr interests to retain those 

individual authorities to ‘ decide ^ whetheTT^ftlsh ►* iS f ° r 
unwanted assets. However th* q e rr fl f ether ‘ they wish to retain 

the charge, or credit for ° f State cons iders that 
value of assets n„L,f „ that asset should reflect the full 

authority's wish'to retli^th?? f by !f estric ti°ns imposed by an 
may restrict distort f ° r furth er use. To do otherwise 
contractors who may be ? b 1 e *t o Tf f er tl ° n , by discouraging 
using cheaper capital assets better ValU ® f0r mone V b V 



Jsr&sKrgs « 

purposes of tender evaluation 2 h losses lnto account for the 
has reviewed that decis i on^d ' J’ owevel: > the Secretar y of State 
The cost of acguirina these astot. C °K SldarS thls lna PP«>Priate. 
regardless of^hethlr the work fs io K 90 "® expenditure incurred 
The receipt f rom tL sale even if tf °l " 0t * 
expenditure, is a benefit. Therefore it i/ nat°?L^*' bygone 
any "losses" to be taken into acc?u?t. appropriate for 



tgements 



the Du?no«l« la nV°t nS J ermit auth °rities to take into account, for 
bb ® pdrp ° s ® s of tender evaluation, any net costs incurred as a 

as miin'tinil? cancellatlon of leases and other arrangements such 
enteredinto ?ut 7 SUpply contracts which they have 
to take respons^biUty ^coming contractor would not wish 



Enquiries 



J9. Any enquiries on this Circular should be addressed to Local 
Government Division 3 , Department of the Environment, Room 

Dliisiin T?? ?c??tf.h re nf;' Lond ° n SW1P 3EB; Local Government 
uj.v <„ aion, rne Scottish Office, Rood 6/92 New St Xndr«w'« u nna . 

2 002 Ur ?h4 welsh' G 0 ff? Cal ?°!® rnnent Reorganisation Group 3, Roo4 
z * 002 , The Welsh Office, Cathays Park, Cardiff, CF1 3NQ. 
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